Habermas and Foucault: Discourse and Modernity
Synopsis

This paper examines the work of Foucault and Habermas, especially the debate that grew up around them. It looks at the origin of this debate, especially the aporias in the work of Adorno and Horkheimer, examines the debate especially Habermas’ criticisms towards Foucault and then looks at how some of these criticisms may have been misplaced. It examines the suggestions Habermas put forward to find a way out of this debate – communicative action - then examines them using them using the work of Foucault itself. It then looks at the application of this suggestion to Habermas’ political and legal theory and criticisms of it, including its own aporia. The paper then concludes that a move forward from the aporias encountered in both the work of Foucault and Habermas could be encountered by combining aspects of the work of the two.

Introduction

In the twelve lectures from 1983-1984 that comprise Habermas’ book The Philosophical Discourse of Modernity he launches an attack on the radical critique of reason including Foucault, Derrida and Heidegger. This paper will focus on the criticisms of Foucault and its repercussions including the suggestions Habermas puts forward and reciprocal criticisms of it based on the work of Foucault, including its application in Habermas’ political turn as explicated in Between Facts and Norms

The paper starts off examining the background to the debate, including the aporia in the work of Adorno and Horkheimer’s Dialectic of Enlightenment that Habermas identifies and sees similarly in the work of Foucault which Habermas believes is heavily influenced by the work of Nietzsche. He believes this influence leads Foucault to a totalising theory of power which Habermas to the criticisms of presentism, relativism and cryptonormativism. These charges against Foucault are examined and found to me mostly misplaced; Foucault’s arguments from his later works and interviews are used as well as secondary reading to examine these issues. We then turn to Habermas’ suggestion of communicative action as a way out of these perceived aporias drawing from his work on discourse ethics and his attempt to move forward the work of Kant. This suggestion is then analysed critically using the work of Foucault before turning to its application in Habermas ‘reconstructive social theory and his attempt to apply it to the legal system, then it is analysed using the implications of Foucault’s critique of Habermas’ communicative action and discourse ethics.
Background to the Debate

One of Habermas’ biggest criticisms towards Foucault was Foucault’s apparent aporias. A charge Habermas had previously levelled against the critical theory of Theodor Adorno and Max Horkheimer, especially their views on Enlightenment as espoused in their book The Dialectic of Enlightenment. Adorno and Horkheimer saw a double edge to the Enlightenment’s sword:

“The fallen nature of modern man cannot be separated from social progress. On the one hand the growth of economic productivity furnishes the conditions for a world of greater justice; on the other hand it allows the technical apparatus and the social groups which administer it a disproportionate superiority to the rest of the population.” 


Habermas saw this critique of Enlightenment as a bind; social theory itself was a form of enlightenment, yet Adorno and Horkheimer’s theory was an aporia: “Reason itself destroys the humanity it first made possible.”
 Habermas thought the aporia was a result of a flaw, a flaw he saw them as sharing with Foucault as a result of their dalliance with Nietzsche:

“And yet under the sign of a Nietzsche revitalised by poststructuralism, moods and attitudes are spreading that are confusingly like those of Horkheimer and Adorno. I would like to forestall this criticism.”


Habermas believed that Adorno and Horkheimer, Foucault and other critics of the Enlightenment who sought to break free from the snares of subject-centred reason had fallen prey to the same tendency they saw in others. Their attempt to conceive of reason as something other than ‘the self- assertion of an isolated subject’ all too often ended up becoming entangled in ever more concealed and complex forms of the same type of rationality that they were attacking. Habermas believed that by returning to the origins of this counter-discourse he could find an escape route from this aporia – for Habermas this escape route was his own notion of communicative rationality.

Returning to Adorno and Horkheimer, they believe reason has been mutilated by the desire for self-preservation inherent in the Enlightenment as viewed in the culture industry, but Habermas feels the Dialectic of Enlightenment oversimplifies this image of modernity. For Habermas there is a failure to recognise modernity’s ability to differentiate between value spheres, the capacity to discriminate between ‘Yes’ and ‘No’. Although Habermas concedes that the capitalist economy and modern state do incorporate questions of validity but in a way that strengthens the ‘limited horizon’ of self-preservation and self-maintaining systems stemming from instrumental rationality, he states that validity claims attain their own logic through expert cultures through communicative rationality that prevents the assimilation of validity claims to power claims that can destroy our critical perspective. As to the Dialectic of Enlightenment’s charge that the Enlightenment draws back on itself the very mythology that it tries to dispel, Habermas suggests the linguistic world view is still very much part of the order of the world and only demythologisation dispels the enchantment of the confusion between nature and culture.
Habermas points out that ideology critique allows the Enlightenment to become reflective but when ideology critique itself is critiqued we get a second order reflectiveness. But for Habermas, the ‘black’ bourgeois writers Adorno and Horkheimer use to critique the enlightenment such as Sade and Nietzsche leave nothing for ideology critique to appeal to:
“If the cynical consciousness of the ‘black’ writers speaks the truth about bourgeois culture, ideology critique does not have anything in reserve to which it might appeal; and when the forces of production enter into a baneful symbiosis with relations of production that they were supposed to blow wide open, there is no longer any dynamism upon which critique could base its hope.”
 


Habermas lays the critique of validity claims firmly at the feet of Nietzsche and the association of these validity claims with power claims. An influence he also believes Nietzsche has on Foucault. He suggests that when, as in the context of Nietzsche, reason can no longer operate under the umbrella of truth, criticism itself loses its meaning. To do so becomes nothing more than a sense of ‘wanting to be different’. Yet Nietzsche’s critique of culture is not supposed be:

“…merely a form of agitation, but to demonstrate why it is false or incorrect or bad to recognise the sovereignty of ideals of science and universalistic morality, which are inimical to life. But once all predicates concerning validity are devalued, once it is power and not validity claims that is expressed in value appraisals – by what criteria shall critique still be able to propose discriminations? It must at least be able to discriminate between a power that deserves to be esteemed and one that deserves to be devalued.”


However suggesting this problem in Nietzsche does not prove his point, it only points out the difficulties it raises, and in doing so he lays down a charge for the Enlightenment to answer that needs to be answered even if Nietzsche can’t discriminate between morals. If there is a thread of power in moral discourse, then there is a problem for Habermas’ discourse ethics that he too has to answer; how can we discriminate between morals when the very thread distorts the discourse. It is this reason Habermas needs the ideal speech situation, but pointing out the problem in Nietzsche only means he has to move beyond it, not ignore it.


As Axel Honneth also points out, Foucault’s concept of genealogy is heavily influenced by Nietzsche:

“Humanity does not gradually progress from combat to combat until it arrives at universal reciprocity, where rule of law finally replaces warfare: humanity installs each of its violences in a system of rules and thus proceeds from domination to domination.”


Habermas states that to move beyond Nietzsche’s aporia, a theory of power is needed that distinguishes between ‘active’ and merely ‘reactive’ forces. But how is this possible without at least an archaeology of this power if not a genealogy? If we are unaware of the effects of power whether ‘active’ or ‘reactive’ on this discourse, how can we discriminate freely? Ideally?

Habermas also suggests that Foucault recreates this aporia: “Truth is an insidious mechanism of exclusion, because it only functions on condition that the will to truth prevalent in it remains hidden”
 He quotes Foucault himself:

“As though the will to truth were masked by truth itself and its necessary unfolding… True discourse, liberated by the nature of its form from desire and power, is incapable of recognising the will to truth that pervades it; and the will to truth, hsaving imposed upon us for so long, is such that the truth it seeks to reveal cannot fail to mask it.”

Habermas suggests that Foucault is not affected by Nietzsche until after his archaeology of madness. The turn to Foucault happens after the problems Foucault saw himself having to deal with due to his unmasking of the human sciences in ‘The Order of Things’. He suggests Foucault goes back to the rules of discourse to understand the limits of any particular discourse; he does this by looking at those elements that are excluded as too heterogeneous. Thus the rules of discourse are the same mechanism that excludes from discourse. For Foucault there were three mechanisms of exclusion; truth and falsehood; folly and reason; and what can be said and what is prohibited. This is an important element for Habermas as the very rules of discourse in his ideal speech situation are those that Habermas sees as only valid if inclusive. It is only from this that Habermas can derive a universal morality. Yet Habermas believes that for Foucault the transcendental practices of power work against all universals.
Foucault suggests that:

 “each society has its regime of truth, its ‘general politics’ of truth: that is, the types of discourse which it accepts and makes function as true; the mechanisms and instances which enable one to distinguish true and false statements, the means by which each is sanctioned; the techniques and procedures accorded value in  the acquisition of truth; the status of those who are charged with saying what counts as true.”


Habermas argues that Foucault goes beyond this spatiotemporal generalisation by de-differentiating the will to knowledge into a will to power that is supposedly inherent in all discourses. This is a problem for Habermas as he is attempting to create a universal morality from his discourse ethics. However this is in part due to the fact that Habermas seems to present Foucault’s argument as equating knowledge with power: “In their very form, the human sciences are supposed to present an amalgam of knowledge and power: the formation of power and the formation of knowledge compose an indissoluble unity”


But Foucault in response to views such as this noted in an interview with Gérard Raulet: 

“It has been said but you have to understand that when I read – and I know it has been attributed to me – the thesis, ‘Knowledge is power,’ or ‘Power is knowledge,’ I begin to laugh, since studying their relation is precisely my problem. If they were identical, I would not have to study them and I would be spared a lot of fatigue as a result. The very fact that I pose the question of their relation proves clearly that I do not identify them

Honneth also takes up this point with reference to Foucault’s genealogy of prisons; he believes this focus belies Foucault’s intentions of totalising power, although he too makes the same connection as Habermas as to Foucault’s indissoluble connection between knowledge and power. Honneth suggests that in order to show that the development of punishment has been an institutional contribution to construction of the modern system of power, Foucault had to be able to show that the introduction of prison sentences that initially had humanitarian effects was based on an optimisation of the process of social control.
 However, it seems it would also be possible to show that the optimisation of the process of social control were a product of the humanist intentions due to the pervasiveness of power that manifests itself in discourse formations; even humanist ones that also have humanitarian consequences.
With its focus on Foucault’s critique of power, Habermas’ main critique of Foucault revolves around his work Discipline and Punish. Habermas interprets this as part of a larger project of the critique of reason as regulative, but that there is a methodological shift within this project with the introduction of this notion of power. There is a continuity of subject but a discontinuity of methodology. However Kelly questions whether historically this change in methodology was in fact instigated by the change in subject matter; a shift from the axis of knowledge, madness and medicine and the human and natural sciences, to the axis of power, prisons. Kelly argues this is important as Habermas’ claim that there was a continuity of subject matter is key to the argument that Foucault was developing ‘a self-referential theory of self-regulating reason’. He believes Habermas’ interpretation plays off an ambiguity in the text of Discipline and Punish; is Foucault primarily investigating French prisons in the late eighteenth and early nineteenth century or analysing modern society as a whole. Kelly believes Habermas clearly opts for the second reading. Kelly however suggests that the first reading would be a more accurate view due to the local nature of the bulk of the text of Discipline and Punish; that Foucault’s own interpretation of power in Discipline and Punish does not focus on the carceral society; and Foucault’s notion of a ‘local critique’ is linked to a genealogical analysis as opposed to global theories about society. 

Habermas saw Foucault’s work falling into two phases; the unmasking critique of the human sciences and his theory of power, which created aporias due to a failure to transcend the standpoint of the philosophy of the subject. Habermas argues that Foucault’s archaeology reveals the truth constitutive rules at work in discourses, but that the genealogy studies how discourses are formed and why they emerge and disappear again. He suggested that if archaeology could maintain its studied indifference and genealogy could proceed in a manner of ‘an innocent positivism’ then the methodological paradox of a science that writes a history of the human sciences with the goal of a critique of reason could be solved. Archaeology could investigate the rules of exclusion by which truth is created, whilst genealogy could trace how the different systems of discourse replaced each other. However Habermas did not believe Foucault had succeeded in this project due to his theory of power.
Habermas sets out a challenge for the work of Foucault that he would have to demonstrate that strategies of power are transposed onto corresponding strategies for the objectification of ordinary language and in doing so prejudice the meaning of theoretical propositions about object domains that have been constituted by this process. Habermas notes that in Foucault’s genealogies the concept of power fuses the idealists’ idea of transcendentalist synthesis with presuppositions of an empiricist ontology. Interestingly Kant tried to move beyond the battleground between the idealists and empiricists and Foucault sees himself in some ways as carrying on Kant’s historical project set out in the essay ‘An Answer to the Question: What is Enlightenment?’, just as Habermas himself draws from Kant, yet tries to carry his ideas forward, so it is interesting he charges Foucault with a re-ordering of what could be called Kant’s project.
Habermas suggests that Foucault’s approach to the concept of power cannot create a way out of the philosophy of the subject because “the concept of power that is supposed to provide the common denominator for the contrary semantic components has been taken from the repertoire of the philosophy of the subject itself.”
 Habermas sees this as only allowing two possible relationships towards objects: cognitive relationships regulated by the truth of judgments; and practical relationships regulated by the success of actions. Thus he concludes that for Foucault: “Power is that by which the subject has an effect on objects in successful actions.”

With this it seems to be that Habermas is implying that Foucault’s concept of power relies on instrumental action. This would seem to be consistent with the creation of discourse formations in which instrumental action is reified. Habermas suggests that in Foucault’s work success in action depends on the truth of the judgements that are acted upon so by this criteria power remains dependent on truth. Habermas then states that Foucault then reverses power’s truth dependency into the power-dependency of truth.
Habermas’ Main Criticisms of Foucault’s Theory of Power

Habermas’ criticism of Foucault’s theory of power falls into three stages; he believes Foucault’s concept of power is inherently ambiguous as it advances both empirical and transcendental claims; Habermas examines the ‘metatheoretical’ implications of Foucault’s theory of power; and he has empirical criticisms.
 


Looking at the ambiguity of Foucault’s concept of power, Habermas saw a ‘historical aporia’ in The Order of Things and saw Foucault continuing this in his genealogy in Discipline and Punish. Foucault explicitly employs the concept of power descriptively in the empirical analysis of power technologies, whilst at the same time the concept of power has a concealed theory of constitution that it uses as a basic concept. Schmidt asks what Habermas means by ‘a concealed theory of constitution’ and concludes that Habermas seems to be underlining the difference between the argument that the human sciences have historically arisen in conjunction with the development of technologies of observation and control and that the human sciences constitute the objects of knowledge in such a way that the formation of knowledge and formation of power compose (the problematic) indissoluble unity.

It would seem that much of this argument hinges on there being an ‘indissoluble unity’ between the formation of knowledge and the formation of power and as we have seen it is debatable whether Foucault actually implies this. Schmidt also argues that in Discipline and Punish all that Foucault claims is that there is an affinity between the human sciences and the network of power relations epitomised by the prison.
 And as we have seen Foucault claims that all he is doing is studying the relations between power and knowledge, in which case it is perhaps justifiable to use descriptions of power within technologies to look at this relation.

I am not saying that the human sciences emerged from the prison. But, if they have been able to be formed and to produce so many changes in the episteme, it is because they have been conveyed by a specific and new modality of power: a certain policy of the body, a certain way of rendering the group of men docile and useful. This policy required the involvement of definite relations of knowledge in relations of power; it called for a technique of overlapping subjection and objectification; it brought with it new procedures of individualisation. The carceral network constituted one of the armatures of this power-knowledge that has made the human sciences historically possible. Knowable man (soul, individuality, consciousness, conduct, whatever it is called) is the object-effect of this analytical-investment, of this domination-observation.


With the ‘metatheoretical’ implications, Habermas charges that Foucault’s positivism rests on three substitutions; in place of attempts to understand the meanings of historical documents and what they might have meant for historically situated agents, Foucault proposes an analysis of structures that are meaningless in themselves; in place of attempts to assess the truth or falsity of validity claims from historical agents and documents, Foucault suggests that validity claims be understood as functions of power complexes; and in place of efforts to advance and justify criticisms of the theories and practices under analysis, Foucault proposes ‘value free historical explanations’.


Habermas believes this leads to three reductions; an understanding of meaning by interpreters participating in discourses; validity claims functionalistically reduced to the effects of power; the ‘ought’ is naturalistically reduced to the ‘is’. This leads to Habermas’ three criticisms of Foucault; his presentism, his relativism and his partisanship. Kelly presents Habermas’ argument as such:

“Foucault cannot adequately deal with the persistent problems that come up in connection with an interpretative approach to the object domain, a self-referential denial of universal validity claims, and a normative justification of critique. The categories of meaning, validity and value… are eliminated…”


In other words, Habermas views Foucault’s presentism as being hermeneutically stuck in its starting position; it is relativist as it denies universals and crypto-normative as it involves critical norms that can not be justified as they would in turn require justification by universals. Habermas has a problem with Foucault in this as although they both agree that modern, natural and human sciences have to justify their claims to truth and justice as they can no longer rely on traditional normative bases for these claims such as religion and metaphysics and that this is the basis for critique, critique must be able to justify its own norms. A self-referential critique is required, however this may be paradoxical. Kelly believes both Habermas and Foucault struggle with this problem.

 
The presentism is a problem as Habermas sees it as the historian instrumentally using the past for the needs of the present. Foucault ultimately reduces the meaning of al historical epochs to their role in the rise of the power structure that defines the modern era. Habermas believes Foucault’s presentism is a consequence of Foucault’s attempt avoid the question of what meaning historical actors might have intended and embed the historical documents within a system of power relations. Foucault rejects any reference to the ‘self understanding of actors’ and looks instead at the underlying practices. Habermas contends that Foucault does not see individual contributions as self-enclosed totalities but instead connects them to his own hermeneutic point.
 
The instrumentalisation of the past for the needs of the present is taken up by Foucault in his study of Kant’s essay ‘What is Enlightenment?’ by the same title. In ‘What is Enlightenment?’, Foucault asks whether the question ‘What is Modern Philosophy?’ can be answered as an attempt to answer the question that prompted Kant’s famous reply in ‘Was Ist Aufklarung?’. Foucault suggests that Kant asks the question ‘what difference does today introduce with respect to yesterday?’


According to Kant, “Enlightenment is man’s emergence from his self-incurred immaturity.”
 Mankind is responsible for its immaturity with respect to the use of reason, but as the responsibility is its own, it must be assumed it can escape this immaturity but only mankind itself can make this change. For this reason Kant suggests the maxim ‘Aude Sapere’.
 Kant defines two essential conditions under which mankind can escape from its immaturity; spiritual and institutional; and ethical and political. Kant believes the realms of obedience and the use of reason should be clearly distinguished. He distinguished between the public and private uses of reason. When in an official capacity, i.e. a cog in the machine, then duty was required; the use of reason was reserved for private situations – in the official situation there was no free use of reason. However, when not a cog in the machine, when acting as a member of humanity, then the use of reason must be free and public: “The public use of man’s reason must always be free and it alone can bring about enlightenment among men…”


For Kant, there was then the political problem of how this freedom may be assured:

“The public and free use of autonomous reason will be the best guarantee of obedience, on condition, however, that the public principle that must be obeyed itself be in conformity with universal reason”


Foucault saw that it was at the moment when humanity was to put its own reason to use without subjecting itself to authority that critique is necessary. Its role being to define the conditions under which the use of reason is legitimate, “in order to determine what can be known, what must be done and what can be hoped”
 For Foucault the relevance of Kant’s text was “in the reflection on ‘today’ as difference in history and as motive for a particular philosophical task.”


In reference to the present, Foucault talks of modernity

“I know that modernity is often spoken of as an epoch or at least as a set of features characteristic of an epoch; situated on a calendar, it would be preceded by a more or less näive or archaic premodernity, and followed by an enigmatic and troubling ‘postmodernity’. And then we find ourselves asking whether modernity constitutes the sequel to the Enlightenment and its development or whether we are to see it as a rupture or a deviation with respect to the basic principles of the eighteenth century.”

Just before Foucault’s death, Habermas and he were to talk at a conference. The conference was never to happen as Foucault died before it could take place, but its conception highlighted the confusion between Habermas and Foucault; Habermas wanted to focus on the critique of modernity, seeing Foucault as some sort of postmodernist; Foucault denying this label desired to base the conference on Kant.
Habermas also sees himself as working towards ‘finishing’ the project of modernity. He also sees the present as having and important and constantly renewed connection to the past, especially with regard to the idea of modernity itself: “Yet whereas the merely modish becomes outmoded once it is displaced into the past, the modern still retains a secret connection to the classical.”

Habermas sees cultural modernity as substantive reason that was formerly expressed in religious and metaphysical worldviews, now only capable of being formally connected with one another through calls to truth, normative rightness and authenticity or beauty, which he claims can be treated as questions of knowledge, justice and taste. It is the Enlightenment as the historically recognised moment where the relentless development of the objectivating sciences, of the universalistic foundations of morality and law and of autonomous art, all began to progress with their own immanent logic.

Foucault saw modernity as an attitude, a mode of relating to contemporary reality. Modernity forces mankind to produce itself, again as does Habermas who states that the Enlightenment suited the description it gave itself, entering modernity and so causing it to draw on itself for its own consciousness of self and its norms. But again, alluding to the apparent contradiction, Habermas asks how Foucault can think of himself as a thinker in the tradition of the Enlightenment yet practice a critique of that very form of knowledge that constitutes modernity:

“Modernity’s form of knowledge is characterized by the aporia that the cognitive subject, having become self-referential, rises from the ruins of metaphysics to pledge itself, in full awareness of its finite powers to a project that would demand infinite power.”

Habermas’ acknowledges Foucault’s analysis of Kant suggesting that Kant transforms this aporia into a structural principle of his epistemology by reinterpreting the limits of possible knowledge transcendentally into a more infinite condition of knowledge. Foucault suggests that Habermas talks of a bifurcation of reason that happened once after Kant; Foucault talks of an endless, multiple bifurcation. Habermas’ problem is with Foucault’s critique of Kant’s project, and the thinkers who continue it (including Habermas himself); the project to discover universal conditions such that the proposition can be true or false. Habermas sees Foucault as presenting the subversive thinkers of modernity as the legitimate heirs to the Kantian critique. The enthusiasm for such events as the French Revolution, which Kant shared, point to a ‘will to knowledge’ that the ‘analytic of truth’ cannot acknowledge. Habermas sees both Kant and Foucault sharing the ability to produce instructive contradictions; Kant produced one when he acknowledged revolutionary enthusiasm as a historical sign of an intelligible disposition appearing in the phenomenal world; Foucault provides one when he opposes his critique of power to an analytic of truth in such a way the former derives its normative standards from the latter.
In reply, relating modernity to his philosophy, Foucault states:

“I have been seeking, on the one hand, to emphasise the extent to which a type of philosophical interrogation – one that simultaneously problematises man’s relation to the present, man’s historical mode of being, and the constitution of the self as an autonomous subject – is rooted in the Enlightenment. On the other hand, I have been seeking to stress that the thread that may connect us with the Enlightenment is not faithfulness to doctrinal elements, but rather the permanent reactivation of an attitude – that is of a philosophical ethos that could be described as a permanent critique of our historical era.”

In doing so Foucault wishes to avoid the ‘blackmail of the Enlightenment’ in which a set of political, economic, social, institutional and cultural events constitute a privileged domain for analysis as a certain manner of philosophy resulting in a stance that one is either for or against the Enlightenment – that is you either accept the Enlightenment and remain within the tradition of its rationalism or else you criticise the Enlightenment and then try to escape from its principles of rationality. In a charge at critical theory, not just at Habermas but also theorists such as Adorno and Horkheimer, Foucault suggests that we do not break free of the blackmail by introducing ‘dialectical nuances’; that is determining what is good or bad in the Enlightenment, instead “we must try to proceed with the analysis of ourselves as beings who are historically determined, to a certain extent, by the Enlightenment.”
 Foucault combines and looks at the discourse from Kant to Nietzsche (and beyond) when he states: 

“how is it that the human subject took itself as the object of possible knowledge? Through what forms of rationality and historical conditions? And finally at what price? This is my question: at what price can subjects speak the truth about themselves?”

Kelly argues that for Foucault the present is the philosophical event to which the philosopher speaking and acting belongs. Therefore the object, context and ground for the philosophical reflection is the same: “the present as discursive and historical contemporaneity.” 
 Thus genealogy is the tool for understanding modernity, the present. Its aim is not to denounce it as Habermas claims. For Foucault what defines critical thinking is questioning what is taken to be universal and necessary:

“It is one of my targets to show people that a lot of things that are part of their landscape – that people think are universal – are the results of some very precise historical changes. All my analyses are against the idea of universal necessities in human existence”

Foucault rejects the ahistorical status given to universals – their necessity as opposed tp their place in history – as co-ordinates or variables.

The relativism of Foucault stems from his use of subjugated knowledge. It is Foucault’s decision to interpret truth claims simply as a consequence of power relations thus denying any criteria for distinguishing true from false statements. Habermas suggests this approach is similar to the one used by Lukács except Foucault’s approach does not allow a counterpower based on a philosophy of history: “Every counterpower already moves within the horizon of power that it fights; and it is transformed, as soon as victorious, into a power complex that provokes a new counterpower.”
 However if this is the case what happens when Habermas includes all others in his discourse? Are not subjugated knowledges essential to Habermas too? If including these subjugated knowledges is a problem for Foucault, are they not also a problem for Habermas? Foucault does not deny his relativist stance, he admits as much, but the question is, Schmidt asks, whether this stance undermines his own enquiries.
Foucault argues against global, totalitarian theories arguing that to think in such a way is more of a hindrance to research. He believes in arguing from a local perspective as it indicates a critique in reality that is “an autonomous, uncentralised kind of theoretical production, one that is to say whose validity is not dependent on the approval of the established régimes of thought.”
 He describes this technique as a ‘return of knowledge’ or an ‘insurrection of subjugated knowledges.’ He considers genealogy to be an ‘anti-science’: “For it is really against the effects of the power of a discourse that is considered to be scientific that the genealogy must wage its struggle.”
 Foucault sees genealogy as the basis for the establishment of the historical knowledge of struggles. In his idea of it as an anti-science he asks what types of knowledge are disqualified when conducting a scientific discourse. In Discipline and Punish, Foucault saw genealogy as a history of the modern soul and claimed, at least within this particular test, that it obeyed four rules: he did not concentrate on the study of the punitive mechanisms or the repressive effects alone but situated them in a whole series of possible positive effects even if they seemed marginal to begin with, thus he regarded punishment as a complex social function; he analysed the punitive methods as techniques possessing their own specifity in the more general field of exercising power, regarding punishment as a political tactic; instead of treating the history of penal law and the history of the human sciences as two separate series he looked to see whether there was some sort of common matrix or whether they derived from a single process of ‘epistemological-juridical’ formation; he then tried to discover whether the entry of the soul into penal justice and then the legal system as scientific knowledge is not the effect of the investment of power relations onto the body.


Foucault believed power exercised onto the body was one of strategy as opposed to a property. That the effects of dominationon it were techniques, tactics, dispositions etc. rather than a form of appropriation, thus it becomes more of a perpetual battle than a contract. Power is exercised not possessed; it is the effects of the strategic position of the dominant class not its privilege. Neither is it exercised as a duty or a prohibition against those who do not have it, it is invested in them and transmitted by them whilst at the same time resisted. It is not purely between the state and its citizens but manifest throughout the whole of society. “Lastly, they are not univocal; they define innumerable points of confrontation; focuses of instability, each of which has its own risks of conflict, of struggles, and of an at least temporary inversion of the power relations.”

The relation between power and knowledge is explained in Discipline and Punish thus:
“Perhaps we should abandon the belief that power makes mad and that, by the same token, the renunciation of power is one of the conditions of knowledge. We should admit rather that power produces knowledge (and not simply by emancipating it because it serves power or by applying it because it is useful); that power and knowledge directly imply one another; that there is no power relation without the correlative constitution of a field of knowledge, nor any knowledge that doesn’t presuppose and constitute at the same time power relations.”

Therefore it is not that the subject of this knowledge is not free in relation to the power system, but is to be analysed within the modalities of knowledge and their historical transformation. Foucault believes the search for the original essence of things is mistaken, in words that in content are reminiscent of Habermas’ description of modernity and its relation to history, Foucault concludes that the ‘secret’ connection to the past shows that this essence does not exist:
“However, if the genealogist refuses to extend his faith in metaphysics, if he listens to history, he finds out there is ‘something altogether different’ behind things: not a timeless and essential secret, but the secret that they have no essence or that their essence was fabricated piecemeal fashion from alien forms.”


However Foucault goes on to use this lack of essence, discovered through historical investigation, to conclude that liberty too, an invention of the ruling classes, has no essence. At the origin of things is disparity:
“The origin lies at a place of inevitable loss, the point where the truth of things corresponded to a truthful discourse, the site of a fleeting articulation that discourse has obscured and finally lost.”

Truth becomes unalterable through the ‘baking process of history’ – “We have lived long enough not to be taken in.”
 Foucault uses this to defend his own argument for an ethos; if “there is no hidden essence to be discovered; there is no hidden depth revealing what we truly are; there is only the task of producing or inventing ourselves.”
 However Habermas charges that if Foucault cannot exempt his own research from being treated as the functional contribution to the self-maintenance of a given discourse, the charge with which Foucault scrutinises the truth claims of various sciences, then his own approach must destroy the foundations of the very research it inspires. Schmidt views this situation as akin to the position of the classical sceptics; they did not try to secure their own position free from doubt rather they used doubt to free individuals from the hold that various beliefs had over them. Foucault does not claim a special status free from power relations. Schmidt argues that the ‘aporia’ of self-reference does not emerge unless Foucault sees his own work exempted from his claims about the relationships between truth and power.
 
Habermas’ argument for Foucault’s partisanship is that Foucault resists the demand to take sides, yet within his work is a second-order value-freeness that itself is not value-free. There is no basis for the critical stance Foucault’s analysis takes towards modern norms and institutions. Habermas claims Foucault wants to undermine modernity and its language games. If resistance were just a mirror image of the current power:

“There wouldn’t be any resistance. Because resistance has to be like power: just as inventive, just as mobile, just as productive as it is. It has to be organized and stabilized like it is; like it, it has to come from below and be strategically shared.”


The upshot of the toolbox strategy to resistance is it begs the question of why should we fight rather than adapt to it. For Habermas, Foucault’s historical and contingent reasons are an inadequate justification for the normative rightness of an action, it is for this reason that Habermas requires universalisation. Nancy Fraser too suggests that Foucault’s answer is problematic; he calls for resistance to domination, but can’t say why
. Bernstein also points out Charles Taylor’s criticisms; the negation of freedom (domination) relies on the negation of truth (disguise). Foucault’s stance is incoherent because ‘power’ lies in the same semantic field as ‘freedom’ and ‘truth’ and so they cannot be excluded. Truth is the condition of liberation.


Habermas states that critique must preserve at least one standard with which to critique the present, yet when critique is totalised and calls all rational standards into question it gets caught in a performative contradiction. Bernstein raises the question as to whether all these criticisms are part of the blackmail of the Enlightenment that Foucault speaks of. Either one is for liberation or one is against it. He points out that all these distinctions rely on binary opposites e.g. normative/ empirical; liberation/ domination; universal/ relative; rational/ irrational. Foucault subverts these. Bernstein suggests Foucault does so by using hyperbolic rhetoric to challenge these traditional understandings.


For Foucault, the Enlightenment is a way out, an exit as he claims Kant suggests. For Foucault this leads to an ethic of acting differently, of thinking differently, and as this is in itself a form of knowledge, it constitutes a form of power and is a form of resistance. Foucault does not seem to require it to be so much a normative justification, as a possibility. Perhaps it is a normative possibility? In which case there is an argument for the criticism that it is at least a grey area. Does the search for possible ways of thinking require normative justification? The question again could be ‘why search?’ But this question can be reversed as Habermas argues Foucault does so often, if you are searching anyway, engaged in a philosophical or scientific discourse, why can you not search for other possibilities? Foucault, in pointing out the limits of these discourses, gives a reason why the question is not so often asked the other way round.

Foucault sees resistance as inseparable from power – where there is power there is resistance. Kelly asks whether this means that power relations arise only where resistance and conflict exist or whether where there is a relation of power it is possible to modify its hold. He suggests Foucault defends the latter claim: “Power is exercised only over free subjects and only in so far as they are free”
 In reply to the questions of normative justification, Kelly suggests that the presupposition of freedom implies that freedom is not undermined by power, power implies resistance which implies freedom
; freedom is not ‘crypto’, it is the ‘ontological condition of ethics’; it is justified not just as a mode of freedom but as a constitutive feature of modernity; returning to Kant, freedom is not a fact of reason but a fact of life under the conditions of reason.
 As for the more specific norms such as who to fight, what to fight, how to fight etc the elements of critique arise from and are met by practice.
 It is as Foucault suggests, a toolbox, an instrument for those who fight, met normatively by the individual or group’s own ethics.

Habermas also points out that the humanist discourse was also emancipatory; it didn’t just recreate a new form of disciplinary action. He quotes the move from despotic sovereignty to the sovereignty of the people. Yet is this not what Foucault states? That it is power that changes with humanist reforms? With the sovereignty of the people a new form of power is required, one that is effective in the form of, for example, the panopticon?

Foucault argues that we should not confuse humanism with the Enlightenment. Enlightenment concerned only the mode of reflexive relation to the present; humanism is entirely different, it is always tied to value judgements, none of which served as a critical principle of differentiation. However he states that we must not conclude that everything linked with humanism need be rejected but that humanism itself is “too supple, too diverse, too inconsistent to serve as an axis for reflection.” 
 Foucault sees Enlightenment and humanism in a state of tension rather than identity.


 Habermas also argues that Foucault doesn’t take into account legal regulations; he only deals with the language of the judge. In Habermas’ view Foucault’s concept of power creates a dilemma for the structure of the legal system as it is the means for securing freedom yet is itself that which endangers the freedom of its beneficiaries. Again this argument is similar to that of Adorno and Horkheimer.

In ‘Two Lectures’, Foucault approaches the criticism of Habermas’ that he only deals with the judge, he distinguishes between ‘disciplinary power’ and ‘juridical power’:

“We should direct our researches on the nature of power not towards the juridical edifice of sovereignty, the State apparatuses and the ideologies which accompany them, but towards domination and the material operators of power, towards forms of subjection and the inflections and utilisations of their localised systems, and towards strategic apparatuses.”

Kelly argues that Foucault introduces disciplining power in order to analyse areas that juridical power does not. Sawicki makes a suggests the distinction between disciplinary power and judiciary power is thus: in the judiciary model, power is possessed, it flows and it is repressive; in the disciplinary model it is exercised, it comes from the bottom up and it is productive.
 Kelly believes a key to the contention between Habermas and Foucault is the correlative relation between juridical and disciplining power. Foucault’s analysis of historical forms of rationality presuppose the regime and the rule of law that characterises modern law for Habermas, but he claims that regime exists alongside a second regime determined by practices, institutions and knowledges that are characterised by asymmetrical and unequal relations which come from the ‘dark side’ of the bourgeois, egalitarian-juridical framework.
 Neither can be fully grasped without reference to the other.

In Discipline and Punish, Foucault talks of the ‘gaze’ where subjects by which subjects are accessible to one another in different ways depending on the institution or practice in question. The extreme example being Bentham’s panopticon, Habermas is concerned that this ‘gaze’ leaves no room for intersubjectivity and thus communicative action; however Foucault believes they are not just accessible to one another as objects since they are also the subjects in and of these processes. The ‘gaze’ is not a permanent transformation; it involves the possibility of reversal. 

Kelly suggests that to adequately address the regimes of law and power we need both Foucault and Habermas. Traditionally the question has been ‘how is the discourse of truth (philosophy) able to set limits to the rights of power?’ Foucault asks ‘what rules of right are implemented by the relations of power in the production of the discourses of truth?’ Kelly goes on to remark that what Habermas objects to is the sense in which the relationship between truth and power and between right and power are inseparable in (discursive) practice, yet they are analytically distinguishable.

Honneth makes the connection between Foucault and Adorno:

“Apparently like Adorno, in his historical investigation Foucault equates the course of European history with the force of a rationalization process in which the means of domination are gradually perfected under the veil of moral emancipation.”

Honneth believes both Adorno and Foucault place a coercive model of societal order at the basis of their social theory; however Foucault is satisfied with a technique that works solely on the human body, as he regards the psychic properties of subjects as specific types of corporeal disciplining, in a similar view to Habermas’ on Foucault’s perspective of socialised individuals:

“From [Foucault’s] perspective, socialized individuals can only be perceived as exemplars, as standardized products of some discourse formation – as individual copies that are mechanically punched out.”


Whereas Adorno believes that subjects have lost the psychic strength that allows them to practice their autonomy. What Foucault presupposes ontologically
; Adorno sees as an historical product.

However, there are, as Foucault himself acknowledges
, many similarities between Foucault and the Frankfurt School; they both call for a transformation of the Kantian approach to critique, the impurity of reason makes it inaccessible to the philosophies of consciousness such as phenomenonology, nor to the study of language and its sign systems: “all forms of linguistic or discursive idealism rest upon an indefensible abstraction from social practices.”
; both projects reject the Cartesian picture of an autonomous rational subject. Subjects are social and embedded in their situations and interests; they both push for the primacy of the practical over the theoretical, knowledge is a social product; unlike hermeneutics, both genealogy and critical theory try to objectivate the ‘outsider’s’ perspective to get beyond shared unproblematic meanings; both try to avoid adopting the methods of the established human sciences:
“They see the rationality that came to prevail in modern society as an instrumental potential for extending our mastery over the physical and social worlds, a rationality of technique and calculation, of regulation and administration, in the search for ever more effective forms of domination.”


And finally both Foucault and the Frankfurt School see the projects in ongoing practical endeavours, rather than closed theoretical systems.


There are, however, differences within these similarities; Foucault is very much Nietzschean whereas the Frankfurt School is more inclined towards Hegelian Marxism. Returning to the above similarities, we can also see that although Foucault seeks to transform the critique of reason through a radical critique that attacks rationalisation at its roots, the critical theorists understand critique as a negation that aims for a more adequate concept; Foucault also sees the subject-centeredness of modern Western thought as ‘the end of man’ as opposed to critical theory’s attempt to reconstruct notions of subjectivity and autonomy consistent with both individual identity and social action; while both acknowledge the unavoidable reflexivity of social enquiry, Foucault takes this to be incompatibility of the context transcendence of truth claims whereas the Frankfurt School seeks to combine contextualisation with universalisation; there is also a difference in participants perspectives, although critical theorists refuse to take them as the last word, they take them as the first word, whilst Foucault displaces their perspective altogether; while both are critical of the human sciences, Foucault sees genealogy as resolutely ‘anti-science’ whilst critical theory tries to develop a form of social research that is not simply an extension of instrumental rationality; lastly, Foucault does not see genealogy in the service of reason, there is no escaping the relations of power, whilst critical theorists understand the critique of ideology as replacing such relations with social arrangements that are rational in other ways than in an instrumental sense.


Tully argues that Foucault did take Habermas’ criticisms on board (and the criticisms of others) and from 1978 – 1984 he reformulated his philosophy and re-interpreted his works. To summarise (and as will be clarified) in reply to Habermas’ charge of presentism he argued that his practices are to be understood as the way agents themselves problematises the forms of knowledge, power and ethics in accordance with which they are constituted and constitute themselves as subjects; to the relativism he argued that a genealogy is reasonable because it tests the universality of a given validity claim and that it transgresses rather than transcends limits in the present, and to the charge of crypto-normativism he replied that the normative dimension of his work is a novel conception of freedom within relations of power. Thus Foucault’s philosophy aims to free us from habitual forms of thought and action in the present enabling us to experiment with thinking and acting differently.


Owen suggests a distinction between critique and genealogy is that critique is oriented towards a transcendental ideal that strives to reconcile the real and ideal through the lawful use of reason; whilst genealogy is oriented towards an immanent ideal and it articulates this ideal in terms of the process of becoming otherwise than we are through the agonic use of reason. As such there is an asymmetry in the debate between Foucault and Habermas, that Foucault acknowledges but dissents from the claims of critique, whilst Habermas fails
 acknowledge the claim of genealogy yet this evidence from genealogy is a necessary feature of Habermas ‘own practice.

Habermas’ Suggestion

Not only does Habermas’ criticism of Foucault have to stand up to analysis, but as Habermas proposes an alternative way out of his perceived aporias, his suggestion, too, has to stand up to analysis. In the Philosophical Discourse of Modernity Habermas claimed that the ‘followers of Nietzsche’, those engrossed in a philosophical counter-discourse to the discourse of modernity did not see that this was initiated by Kant who had already drawn up a counter-reckoning for subjectivity as the principle of modernity. In communicative action, participants interact to come to a mutual understanding about things in the world, thus the objectivating attitude in which the knowing subject regards itself is no longer privileged. Habermas sees Foucault’s view of subject philosophy as oscillating back and forth between attempts to reflectively transform what is in-itself and what is for-itself and the recognition of a background that escapes self-consciousness. But Habermas believes the paradigm of mutual understanding means that these two aspects of self-thematisation are no longer incompatible.


In coming to this mutual understanding, participants operate within a common lifeworld, which Habermas views as an “intuitively known, unproblematic and unanalysable, holistic background”
 The speech situation is the segment of the lifeworld tailored to it, it forms a context and provides the resources for the process of mutual understanding. The lifeworld is comprised of groups integrated by values and constituted by individuals who draw from culturally ingrained backgrounds. The lifeworld reproduces itself through the propagation of cultural traditions, the integration of groups by norms and values and the socialisation of succeeding generations.

Habermas states that there is no comprehensive reason, that from Freud and Nietzsche we learn that reason does not exist without its other and is in fact necessary in virtue of this other. If we use Nietzsche to read Kant, reason in social practice is denied the power to gain access, without coercion to that which is prior to it:

“In its putative sovereignty, reason that has evaporated into subjectivity becomes the plaything of unmediated forces working upon its, as if mere mechanically – forces of the internal and external nature that have been excluded and rendered into objects”


Habermas claims Foucault wants to operate outside the horizon of reason without being irrational. Habermas believes this merely shifts the paradox. Only a reason that has ‘the power of the keys’ can include or exclude, thus inside and outside become linked to domination and subjugation and so the overcoming of reason as the power holder is associated with freedom. “Thus the other of reason remains the mirror image of reason in power.”


Habermas states that once the defences of subject-centred reason are razed, the logos, protected by power, will collapse into itself. “It has to be delivered over to its other, whatever that may be.”
 However, as in Nietzsche, when the genealogy of morals is exposed and broken down towards the emergence of the über-mensch, so with communicative rationality, if there is to be truly free, inclusive and open discourse, in light of the work of Foucault, perhaps language itself must change, perhaps the logos must collapse into itself?


Habermas sees ordinary language as only selectively exploited. Perhaps this leads to Habermas ignoring or misconceiving Foucault at the expense of a useful tool to be used in conjunction or within ordinary language? Ordinary language for Habermas is the means to reaching mutual understanding in his discourse ethics. He analyses it through the use of speech acts. There are three components of speech acts: propositional, illocutionary and perlocutionary. These have consequences for the theory of meaning, the ontological presupposition of the theory of communication, the concept of rationality itself and thus a new orientation for the critique of instrumental reason.

Habermas believes we understand a sentence when we know the conditions under which it is true. This can be contested by three aspects of rationality: the truthfulness can be disputed; the rightness of the speech act can be disputed in view of its normative content, or the truthfulness of the intention can be disputed. In other words the original statement can be reiterated that a speech act’s meaning is understood when we know the conditions under which it is accepted as valid. With any speech act the speaker takes up a relation with respect to the objective world, the common social world and his own subjective world. Rationality for Habermas refers to the ability to acquire and use fallible knowledge. The philosophy of consciousness regards knowledge mainly as knowledge of something in the objective world, this leads to rationality being understood with regard to the isolated subject’s orientation with respect to representational and propositional content. This is what Habermas regards as subject-centred reason. To this Habermas opposes communicative reason which finds its criteria with respect to truth, rightness and aesthetics.


Habermas believes communicative rationality recalls older ideas of logos, in the sense that it is non-coercive and consensus building discourse where the participants are overcome their subjectively based views in favour of a rationally motivated agreement. It is a decentred understanding of the world – with a decentred subject.

Subject-centred reason is the product of ‘division and usurpation’. Horkheimer and Adorno as well as Foucault have described this process as a world-historical process.

“But both sides missed its deeper irony, which consists in the fact that the communicative potential of reason first had to be released in the pattern of modern lifeworlds before the unfettered imperatives of the economic and administrative subsystems could react back on the vulnerable practice of everyday life and could thereby promote the cognitive-instrumental dimension to domination over the suppressed moments of practical reason.”


This sounds very close to Habermas creating his own aporia. It relies on Habermas’ faith in communicative reason to tame these beasts of the system; Foucault’s work would suggest he may be underestimating them. If communicative reason is prior to the system then how has it come to be dominated? As Habermas states himself: “The communicative potential of reason has been simultaneously developed and distorted in the course of capitalist modernisation.”


Habermas believes that reason is part and parcel of communicative action and is embedded in the structures of the lifeworld. The reflective form of communicative action is a relation to self that does away with objectification found in the basic concepts of the philosophy of the subject. However discourse can never be ‘purified’ of all the motives and compulsions that have been filtered out of the ideal speech act. For discourses to work we have to rely on ‘supposing’ that the conditions for the ideal speech act have been met.


Habermas’ communicative rationality is an important part of his discourse ethics. It is how he believes we can come to a universal moral law that stems from a discourse that is free, from coercion, open and inclusive. In the ‘Inclusion of the Other’ he explains how this is related to rationality: “If moral statements or utterances can be justified then they have to have a cognitive content.”
 Morality needs this cognitive content to have an advantage over forms of action co-ordination such as coercion or discipline. However the validity of moral norms does not necessarily mean they have cognitive content. There are four main views on the cognitive content of morals: strong non-cognitivism – the language of morals is an illusion; weak non-cognitivism – which takes into account the self-understanding of morally acting subjects; weak cognitivism – ascribes epistemic status to strong evaluations; and strong cognitivism – which seeks to take account of the categorical validity claims of moral obligations. He ascribes this last category to Kant.

Traditionally moral cognition has been shaped by religious and metaphysical values, Habermas tries through his discourse ethics to construct a post-metaphysical cognition for morality not based on these constructs. “[The] goal is not to replace the moral language game as such, but only its religious foundation.”



If we turn to Habermas’ idea of ethics, how we conduct our lives is determined more or less on how we understand ourselves. Ethical insights influence our lives through our self-understanding. “However the limits of the ethical point of view become manifest once questions of justice arise”
 In the case of Habermas’ ethics this means the right has priority over the good otherwise justice cannot be ethically neutral. This means we turn to Kant:
“Consequently every rational being must act as if by his maxims he were at all times a legislative member of the universal realm of ends.”

Habermas then suggests that:

“A law is valid in the moral sense when it could be accepted by everybody from the perspective of each individual.”

By then applying Kant’s universalisation test, the reflexive application of which calls for a form of deliberation in which each participant is compelled to adopt the perspective of all others, leads to the discourse principle (D):

“Only those action norms are valid to which all possibly affected persons could agree as participants in rational discourse.”


Habermas believes discourse ethics defends a morality of equal respect and solidaristic responsibility for everybody. Is this the return of the classical logos? Moral concern is owed equally to people as both individuals and members of the community and so it connects justice with solidarity. This solidarity is inclusive as equal treatment for all means equal treatment of unequals who are nonetheless aware of their interdependence. This requires a moral universalisation sensitive to difference which takes the form of “a non-leveling and non-appropriating inclusion of the other in his otherness.”


Habermas finds that there are three steps to theoretical justification of the moral point of view. The first is, as we have seen, the Discourse Principle (D), acceptance of the argument achieved under the conditions of rational discourse signifies an agreement motivated by epistemic reasons – this is not a contract that is rationally motivated from the egocentric perspective. The second requirement is the Universalisation principle (U):

“A norm is valid when the foreseeable consequences and side effects of its general observance for the interests and value-orientation of each individual can be jointly accepted by all concerned without coercion.”


Thirdly for these two principles to be applied, so statements conceived through them must be rationally acceptable therefore Habermas identifies four more important features of the process of argumentation: that nobody who could make a relevant contribution may be excluded; that all participants are granted an equal opportunity to make contributions; that the participants must mean what they say; that communication must be freed from external and internal coercion so that the ‘yes’ or ‘no’ stance that participants adopt are motivated solely by the force of the better argument.


For Foucault the problem with Habermas’ attempts at universalisation are Habermas’ attempts to make his universals transcendent, a ‘weak transcendence’ as Habermas calls it. For Foucault the historicity of subjectivity and reason places ontological limits on the ability to have such knowledge. For Habermas discourse raises universals as hypotheses to be confirmed or not by historical developments, in that sense they are under constant critique by the discourse itself. Kelly asks is this any different from Foucault’s idea that universals are historical variables and co-ordinates that must be criticised constantly. Habermas suggests that Foucault’s self-referentiality lacks power and collapses rather than transforms the universals however Kelly argues that Foucault’s discourse has just as much self-corrective  power as Habermas’ and in fact Foucault has more experience at it – he has been committed to fallibilism from his first text.


Foucault argues against universals in a self-referential critique of reason through a communicative rationality that transcends subject-centred reason, he suggests that

“The problem is not of trying to dissolve the [relations of power] in the utopia of a perfectly transparent communication, but to give oneself the rules of law, the techniques of management, and also the ethos, the practices of self, which allow these games of power to be played with a minimum of domination.”


However McCarthy argues that Foucault equates social interaction with strategic action, the type of instrumental rationality that Habermas’ concept of communicative action is supposed to correct. Foucault sees action as the exercise of power, the way certain actors modify the actions of others which affects the possible field of action. So for Foucault the relationship that power manifests is neither violence nor consensus but government in the sense that it guides the possibility of conduct and orders the possible outcome.
 Power thus becomes co-extensive with every social relationship:
“…Power is always present: I mean the relationship in which one wants to direct the behaviour of another… These relations of power are changeable, reversible, and understandable… Now there are effectively states of domination. In many cases, the relations of power are fixed in such a way that they are perpetually asymmetrical and the margin of liberty is extremely limited.”


Thus we return to Foucault’s idea of creating a situation where there is a minimum of domination as the purpose of critique.

“Power is not an evil. Power is strategic games… To exercise power over another in a sort of open strategic game, where things could be reversed, that is not evil… The problem is rather to know how to avoid… the effects of domination.”


McCarthy goes on to argue that there are forms of conduct that fit very well into these ‘games’ and suggests that they include Habermas ‘communicative action. However it is Foucault’s criticism of universals that when combined with communicative action becomes the problem.

“The thought that there could be a state of communication which would be such that the games of truth could circulate freely, without obstacles, without constraint, and without coercive effects, seems to me to be Utopia”


Foucault also states that: “The search for a form of morality acceptable to everybody, in the sense that everybody should submit to it, strikes me as catastrophic.”
 This raises the spectre of universalisation as domination – discourse ethics as a dominating technique? The discourse ethics may be abstractly free, open and inclusive but what of the background knowledge that stems from the lifeworld from which communicative rationality stems? Habermas states that it is unproblematic and unanalysable, intuitively known, but does this mean it too is free from domination. Is it not historically informed? Would a discourse ethics from a dominated lifeworld be dominating? Habermas uses communicative action as a path out of domination legitimately but how can this be dome with such a lifeworld? Habermas himself almost creates an aporia when he suggests that communicative rationality is prior to the colonising subsystem of economics and administration, he himself states that the communicative potential of reason has been distorted by capitalist modernisation. Is Habermas so wise to discredit Foucault?

Foucault also questions to what extent consensus is desirable as a regulating principle, that consensus is a critical ideal to be maintained but he suggested that non-consensuality must be taken into account in an analysis of power-relations: “The furthest I would go is to say that perhaps one must be for consensuality, but one must be against non-consensuality.”
 

If we now return to Habermas’ communicative rationality by way of Kant to review how we got here. Kant believed that everything must submit to criticism including religion and law-giving, that without the ‘sincere respect’ that reason gives they cannot sustain their own respect. This respect that reason gives can only be attained through free and open discussion. Reason relies on this freedom as it has no dictatorial authority of its own, its verdict is nothing more than the consensus of free citizens who must be permitted to express their objections or veto. To this end he gave three transcendental suppositions as maxims: to think foe oneself (the maxim of unprejudiced thought/ understanding); to think from the standpoint of everyone else (the maxim of enlarged thought/ judgement); and always to think consistently (the maxim of consistent thought/ reason). Kant believed that from these maxims it was possible to deduce a transcendental moral law “Act always according to that maxim which you can consistently will as universal law.”
 For Kant this was the way of acting by which we could direct and transform our present (the real) towards the kingdom of ends (the ideal).


Schecter points out that both Kant and Habermas agree that a practice of law or morality not based on a form of cognition is likely, instead, to be rooted in forms of domination, power, procedure, opportunistic material compromises or tradition. However Schecter charges that Habermas tries to secure extra-legal sources of legitimacy whilst relying on the same legal subject he tries to deconstruct in his critique of consciousness.


Habermas shifts Kant’s understanding of critique from a metaphysical philosophy of the subject to a philosophy of intersubjectivity founded on a rational internal structure of communication oriented to consensus. This returns us to our earlier problem, for Habermas the block to Enlightenment is the colonisation of the lifeworld. For this reason he uses Kant’s maxim that we have a right to the public use of communicative freedom and as such it is a necessary condition for the development of Enlightenment. The question is whether it is a sufficient condition? However what is not a solution for Habermas is the lawless use of reason, a use of reason caught in a performative contradiction and in this he includes Foucault, this is to do with the inability, he perceives, to account for normative foundations of genealogy as discussed earlier, the normative intuitions of genealogy go beyond what it can accommodate in terms of the indirectly affirmed other of reason.


For Habermas the transcendent ideal is the ideal communicative community articulated towards enlightenment in which the public use of communicative freedom subjects itself to universal laws of rational argumentation.
 Foucault rather sees Enlightenment differently, as mentioned he sees it as an attitude, an ethos of permanent critique, reflecting Kant’s idea of reflection on the present as difference in history. Both Foucault and Habermas try to dispense with the constituent subject in order to account for its constitution within a historical framework. In Foucault’s work this is analysed within practical systems through which we are constituted by others (practices of government) and by ourselves (practices of freedom).
 Owen and Tully note that these practical systems are analysed in terms of three axes: knowledge, power and ethics, which act on each other in constant relations.
 When viewed this way it is tempting to compare it to Habermas ‘decentred subject’ with discourse in communicative rationality centred around truth, rightness and aesthetics. However returning to the practical systems, they are not conditions that determine subjects without their knowledge but like Wittgenstein’s language games or Habermas’ own communicatively mediated interaction in the lifeworld they are’ what we do and the way we do it’. Tully argues they should be analysed from two perspectives: the forms of rationality that organise the ways of doing things; and the freedom with which we act within these practical systems. The first perspective includes forms of rationality such as Habermas’ relations of communication, the dimensions of signs, reciprocity and the production of meaning. Foucault believes that the subject is constituted through practices of subjection, or in a more autonomous way through practices of liberation, practices which are imposed on him by his culture, his society and his social group (although, is this any different to Habermas’ participant in communicative action drawing from the Lifeworld?). For Foucault knowledge, power and ethics cannot be reduced to one another or treated in isolation they are always in a complex relation to one another. So therefore a form of subjectivity can be seen as a form of problematisation due to difficulties and obstacles in practice that are reflected along the three axes and produce diverse responses to them over time
. The apparatus of practical systems conceptualises limits in terms of subjectivity, how we experience the world. To experience a limit as universal is to experience a limit as subjectified. Thus, Owen points out, the role of Foucault’s conceptual apparatus is to show it to be singular, contingent and the product of arbitrary constraints. 
 Universalisation for Foucault is not freedom. Thus his critique constantly challenges these universals as singular, contingent and arbitrary.

“At the very heart of the power relationship and constantly provoking it, are the recalcitrance of the will and the intransigence of freedom. Rather than speak of an essential freedom, it would be better to speak of an ‘agonism’ – of a relationship which is at the same time reciprocal incitation and struggle; less of a face-to-face confrontation which paralyses both sides than a permanent provocation.” 

This is why the asymmetrical power relations, dominating ones, in which the possibility of effective resistance have been removed are an issue for Foucault. “Where those who are subject to constraints cannot transform the system of constraints to which they are subject.”

“such asymmetrical systems are experienced as problematic in so far as they diminish or obstruct our experience of ourselves as agents, that is, our experience of ourselves as self-conscious beings capable of reflecting and acting on our ways of reflecting and acting on ourselves: As practitioners of self-awareness and self-formation, we experience ourselves as free subjects, as subjects of power, to the extent that we experience ourselves as agents, that is as beings who can conduct our own conduct, while we experience ourselves as dominated subjects, as powerless, to the extent that we experience the capacities of our capacities for reflection and action as not being self-directed; that is as being directed by others.”


Owen notes that with respect to this feature of human subjectivity Foucault states that in the case of domination the case id not knowing whether resistance will but where it will.
 This is not necessarily an a priori conception of freedom but a strong case could be made for it being a product of the Enlightenment, the idea that we should not be directed by others is as much a product of the Enlightenment as the liberal idea of freedom based on individual rights, that, for example, no man may submit to being a slave. The difference is that Foucault sees the Enlightenment as having the same capacity for dominating as for freeing us. Back to the aporia that Habermas spoke of, the critique is justified by that which it is critiquing. However as has been mentioned Foucault has never claimed to step out of history, he has always claimed to be a modernist. What he states his aim is is to reduce domination, if this normative justification is stuck in a circle, by what reason, by what justification, is it worse than claiming an a priori ideal whose existence is debatable, whose essence is lost to history, that are lost to those forms of subjugation it may well have brought into existence in its struggle for a place as a truth?

Owen argues as conscious and self-conscious beings we are characterised by the self-referential goal of experiencing the self as agent. Therefore we have a general second-order interest in being able to exercise our powers of self-government. He states that this is reason enough to engage in genealogical enquiries as these contest the necessary ‘limits, that destabilise the experience of this limit as necessary, which then destabilises the particular state of domination. In so doing we can thus think and act differently and as a consequence “what are experienced as immobile, irreversible and stable limits are re-experienced as mobile, reversible and unstable bounds. In other words, what is taken as constitutive is shown to be merely regulative”
 Thus genealogy becomes a practice of freedom, an ethical labour of the self thus allowing us to play these games of power with as little domination as possible. It becomes an immanent ideal, that of the process of developing and exercising our capacity for self-government.


Owen sees genealogy not just as a practice of ethical labour but also as an attempt to conduct the conduct of others. the judgement of practitioners of genealogy, that this orientation in thinking, is subject to the test of free and open discussion by others as practitioners of criticism. Thus it would only have authority in as much as it gains public assent, that is that the judgement that a limit is problematic is rebuttable. It is only public test that indicates a reflective investigation’s capacity to generate a community of action. Here Owen seems to be quite openly suggesting genealogy as a technique or practice of communicative action.


In excluding genealogy as a practice of critical reflection, Owen notes an irony in that critique “advocates an understanding of reason in which reason is conceptualised as the test of free and open discussion while it also attempts to determine the rules which constitute the free and open discussion without being able to subject those rules to the same test.”
 Owen concludes that both Habermas and Foucault conceptualise dialogue as a practice of mutual respect however, Foucault sees this as an attitude in which we acknowledge each other as self-governing beings, whilst for Habermas it is reconstructed through a set of procedures in which we recognise each other as members of the class of self-governing beings. Owen suggests that what is a stake is the very concept of ourselves as self-governing beings which is the very concept of the Enlightenment.


However a question could be raised as to whether Owen’s suggestion of genealogy as practice to be assessed through communicative action could be an answer to Habermas’ criticism of validity claims. Habermas argues that descriptions of reasons of actors for actions require the interpreter to take up the standpoint of a participant and come to a yes or no decision for the validity claims that provide the grounds for these claims. As has been discussed Habermas criticises genealogy for interpreting historical documents without passing judgement on their truth and falsehood and that unless we take up the position of participant interlocutor  with regard to the past we will never be able to understand it. Can the interlocutor take up a valid position of participant without the information made available by the genealogist? Foucault claims he does not believe in polemics, he offers his work up as a toolbox, and for this he is criticised. Yet if we are to come to a consensus that passes the universalisation test that all people affected may acquiesce to, then to take up the participants position to understand the past, to have knowledge to create the free and open discourses, does this very knowledge not have to be critiqued by genealogists to be truly free and open and above all free from domination? It is Habermas who accuses Foucault of instrumentalising the past for the needs of the present but perhaps this is because this is what is required of Habermas’ procedure to come to a universal moral law? Is this a problem with genealogy or is it a problem with Habermas’ theory of meaning?

Tully notes that Habermas’ theory of meaning is based around the ‘decentred subject’. These are subjects who take up three attitudes: objectivity, norm-conformity and expression; and exchange reasons appropriate to the three validity claims: truth, rightness and truthfulness
 in communicative action. Thus communicative rationality utilises the forms of argumentation by which the three validity claims are contested in communicative action, that is practical discourse.
 Under normal circumstances of communicative action validity claims are not questioned in an open-ended way. A background horizon or consensus on facts, shared norms and values provide the conventional ground against which communicative action takes place.
 This begs the question as to whether the Lifeworld entails some pre-discursive consensus, which begs the second question, just where these shared norms and values that constitute the lifeworld that socialises us and provides the conventional background come from? Returning to communicative action, it then provides two types of limit a conventional and post-conventional, the second of which conforms to Habermas’ discourse ethics. Tully asks whether if Foucault clears away the contingent and Habermas explicated the universal then, as Foucault remarks, obedience would be ‘founded on autonomy itself’.
 Would duty be to a truly legitimate ideal, the goal of critique? Yet Foucault would not only question the conventional back ground but whether the post-conventional limit could truly produce universals. Is it a hopeless utopia or is Foucault justly cynical?

However Tully goes on to argue that from Habermas’ criticisms of Foucault it is possible to come up with four reciprocal criticisms of Habermas’ theory from the point of view of Foucault’s work: Habermas ‘approach is less critical; it is questionable whether Habermas’ universalisation of the decentred understanding of the world is reasonable; that Habermas’ decentred subject is a historically contingent juridical form of the subject; and that Habermas’ normative analysis is utopian. In arguing that Habermas’ approach is less critical, Tully points out that for Habermas’ attempt to clarify and substantiate a universal form of the subject, a participant in discourse has to recognise himself as a decentred subject which means that person has to accept and internalise the decentred world view. The question is what is the philosophical justification for the decentred form of subjectivity? Tully notes that Habermas’ approach is critical in the sense that it describes and analyses a ‘regulative’ idea – the decentred subject – against which limits in the presence can be judged as to their level of freedom and autonomy, but that Foucault’s objection would be that this critique is not critical as it is not critical of it’s own standard – the decentred subject:

“At the centre of Habermas’ form of reflection is a form of the subject which is taken for granted at the outset and protected from, rather than opened to, criticisms by the forms of analysis characteristic of his philosophy.”


The second objection is whether Habermas ‘universalisation is reasonable. Tully notes that Habermas is concerned with the non-contingent presuppositions common to all rational forms of argumentation, For presuppositions to be non-contingent and therefore universal they must meet two conditions; that they are general enough not to be replaced by a functional equivalent; and they must be unavoidable. This leads us to the discourse and universalisation principles (D) and (U). However Tully argues that Foucault does not deny the need for reciprocity therefore he does not reject these claims in toto, but, to study what is singular and historically contingent about a communicative practice “does not mean that it is deprived of all universal form, but instead that the putting into play of these universal forms is itself historical.”
 Tully believes Habermas’ claim that any communicative action presupposes (U) and (D) is controversial, that these are definitive of the three and only three moments of reason in the decentred world view. Tully argues that Foucault shows that some of these rules are contingent; Foucault refuses to structure debate with Habermas’ forms of rationality; cognitive instrumental, moral-practical and aesthetic expressive.
 Foucault states “I am not prepared to identify reason with the totality of rational forms which have come to dominate.”
 Tully suggests this is neither a new technique nor a denial from Nietzsche but in fact a continuation of the critical task of the Enlightenment. Tully argues that Foucault’s point of view is more reasonable as he accepts Habermas’ doctrine as one amongst many, whilst Habermas accepts only the one doctrine, that of the decentred subject.


The third objection is that the decentred subject is historically contingent. Foucault focused on genealogies of the juridical subject of which Habermas’ theory was part, he was concerned to show that this way of organising moral and political action in practice and analysing in theory which on the face of it seems so self-evidently universal and legitimate to many participants of modernity who are its subjects, is in reality much more limited than it appears. The juridical subject has two conditions of legitimacy; universality and popular consent, which leads us to the problematisation of legitimacy and obedience. For Foucault the issue is sovereignty and not the problem of law and prohibition.
 Foucault suggested that in political theory the problem of figuratively ‘cutting off the King’s head’ has still not been addressed. Foucault’s criticism of the juridical subject was the individual, that by focusing attention on the problem of the mode of subjection and the elaboration of a universal code we overlooked the processes of subjectivisation in politics and in practices of ethical self-formation. Habermas does not look at the intensification of power relations that are concurrent with the parallel growth of freedom and autonomy. Habermas, in viewing this as an aporia, circumvents it.


The fourth objection is that Habermas is utopian. As has been quoted earlier, Foucault suggests that Habermas’ work on communication free from coercion is somewhat utopian. He concludes: “It is being blind to the fact that relations of power are not bad in themselves, from which one must free oneself. I don’t believe there can be a society without relations of power, if you understand them as means by which individual try to conduct, to determine, the behaviour of others”

 However Tully points out that Foucault is slightly wrong in this view of Habermas (much as Habermas misunderstands Foucault), Habermas does not believe in a society free of power. Practitioners of communicative action are rooted in and surrounded by strategic struggles:
“Practical discourses cannot be relieved of the burden of social conflicts to the degree that theoretical and explicative discourses can. They are less free of the burden of action because contested norms tend to upset the balance of relations of intersubjective recognition. Even if it is conducted with discursive means, a dispute around norms is still rooted in the struggle for recognition”


The question is whether this is what Foucault is talking about when he claims that we can be free and rational within the relations of power that constitute us? Foucault saw that power was not exercised through the juridical subject as it was dispersed through society, he saw instead that power and resistance only made sense if he conceived of the human subject as active, that is the presupposition of subjects who ‘think’, play an active and reflective role in learning and questioning. “The exercise of power in turn presupposes active subjects who act in accord with or go against any relation of power.”
 As has been mentioned power can only be exercised over free agents. Relations of communication and relations of power overlap in any practical system, they imply the exercise of capacities and as such cannot be dissociated from processes of domination or the means by which obedience is obtained. Returning to consensus attained through (D) and (U) it can be maintained only as a critical idea, one reflection amongst others and its limits must be recognised. There is always the possibility of disagreement and on its own consensus is no guarantee of freedom. The only “guarantee of freedom is freedom itself”

Habermas’ Political Turn

Although long active in his personal life, Habermas’ main contribution towards his more politically oriented theory came in the 1990s when he spent more time applying his discourse ethics to his political and legal theory especially in the book Between Facts and Norms.


Although he maintained that communicative reason was an improvement on the classical form of practical reason, he acknowledged it “does not supply any substantive orientation for managing practical tasks – it is neither informative nor immediately practical.”
 Thus what was required was a reconstructive social theory based on communicative reason. Rather than providing a direct blueprint for a normative theory of law and morality, “it offers a guide for reconstructing the network of discourses that, aimed at forming opinions and preparing decisions, provides the matrix from which demonstrative authority emerges.”
 Under these circumstances the forms of communication that confer legitimacy “appear as part of a more encompassing process in which the lifeworlds of modern societies are rationalised under the pressure of systemic imperatives.”
 The reconstruction, then, providing a critical standard against which actual practice can be evaluated. 


Habermas notes that for social order to emerge from processes of consensus formation which are threatened by an ‘explosive tension’ between facts and norms. The costs of dissension have to be taken into account. The risks for language oriented to mutual understanding as a route to social integration would be impossible if communicative action were not embedded in the lifeworld providing the massive background consensus. Again Habermas is relying on a preformed, unexplained and as he declares unanalysable background consensus. this though is the area where Foucault’s critique brings it to task, even if an abstracted universal ethic is achievable via consensus in discourse, the historical nature of the lifeworld upon which these background consensual norms and values are formed has its own multiple discourses, all of which, if we are to assume is pre the consensus of the discourse ethics, did not come about in free, open and uncoerced discourse. Habermas admits such knowledge is deficient, and that all knowledge is fallible, it is through raising this knowledge to the level of discourse that its validity can be challenged, however he then states that background knowledge cannot be falsified as such, no sooner has it been thematised than it decomposes. This is the levelling out of the tension between facticity and validity. Yet is this not a form of at least archaeology if not genealogy? He states that to test the validity of facts from the lifeworld with its background knowledge that can only be historically constituted, it needs to be thematised, is this not what happens in genealogy except that in thematising, Foucault highlights the power relations inherent in the lifeworld? Thus questioning whether the validity dimension of the implicit knowledge that acquires intuitive force remains intact. A question also arises whether to have true, free, open and uncoerced discourse, whilst the background knowledge decomposes upon thematisation whether or not this thematisation would wear away this lifeworld, that free, open, discourse in fact cannot exist until the lifeworld has been diminished, yet isn’t this what the system is supposed to be doing colonising this lifeworld, it would seem thematisation would too.

Taking his point of departure from Kant, Habermas suggests that facticity and validity in the concept of legality are not fused as they are in the lifeworld. “In the legal mode of validity, the facticity of the enforcement of law is intertwined with the legitimacy of a genesis of law that claims to be rational because it guarantees liberty”
 Legal rules posit conditions of coercion, conditions “under which the will of the person can be unified with the will of another in accordance with a universal law of freedom”
 Therefore legal behaviour must be open to subjects complying with the law for reasons other than moral ones as duty, morally motivated obedience, cannot be brought about by coercion. However, unifying the free choice of each with that of others, social integration is only possible on the basis of normatively valid rules that are uncoerced. thus for Kant, “legal norms are at the same time but in different respects enforceable laws based on coercion and laws of freedom”
 Although a question would be how universal a law is that requires coercion. Who is it that is not consenting if it is universal?

However coercible laws must prove themselves legitimate, but the facticity of lawmaking differs from that of law enforcement insofar as the permission for legal coercion goes back to the expectation of legitimacy connected with the decisions of the legislator, which are both contingent and reversible. “The positivity of law is bound up with the premise that democratic processes of lawmaking justify the presumption that enacted norms are rationally acceptable.”


With the linguistic turn the tension between facticity and validity enters the world of social facts at the level of communicative action – as a moment of that everyday communicative practice through which forms of life reproduce themselves. 

“The ideal tension breaking into social reality stems from the fact that the acceptance of validity claims, which generates and perpetuates social facts, rests on the context dependent acceptability of reasons that are constantly exposed to the risk of being invalidated by better reasons and context-altering learning processes.


These perspectives of communicative action explain why the lifeworld is full of fallible presuppositions of validity. As with Kant, when we have to take a leap of faith that the processes involved prior to and leading up to universalisation will ultimately lead to a legitimate authority or sovereign. That this universalisation is possible at some point. So to do we have to take a leap of faith with Habermas that the lifeworld is legitimate, in that it is valid, that thematisation unhindered opens it up to validisation by the better argument on which to base our legitimate legal process in the first place. Whereas with Kant the faith was only in a legitimate kingdom of ends, with Habermas not only is the faith in the attainment of a kingdom of ends via communicative action but also in the building blocks, the background by whose means we reach the kingdom of ends. That it is valid until it is improved by a better argument untainted by any other influence than rational discourse, if it is so tainted by any other means is it still valid?

Again the lawless use of reason returns when he states that the stability of the lifeworld “depends on achievements of social integration that ward off the ever-present danger of destabilisation resulting from rationally motivated dissent.”
 In case perhaps we challenge the leap of faith? Or subjugated knowledges challenge the presupposed validity of the lifeworld? To perhaps ‘cut off the King’s head?’ Here we return to the argument that Habermas ‘decentred’ world view is above its own criticism. Despite promoting communicative action he warns of unfettered communicative action which can neither unload nor seriously bear the burden of social integration falling to it. Does this bear with it the potential that this social integration is towards a pre-discourse legitimacy? If this is the case what is the purpose of discourse ethics? Social integration to what? It does seem to be the opposite of the Foucauldian ideal of an ethics toward thinking and acting differently, instead an ethics designed for the purpose of conformity or as Foucault might say, normalisation. Habermas states:
“If one thus views modern law as a mechanism that, without revoking the principle of unhindered communication, removes tasks of social integration from actors who are already overburdened in their efforts of reaching understanding, then the two sides of a law become comprehensible: its positivity and its claim to rational acceptability.”

This seems to be offering communicative action with one hand and then taking it away with the other. If the task of social integration is not down to communicative actors then to whom is it down to? We have to assume a sovereign, but if this is not via communicative action then it brings us back to Foucault’s comment that the object of analysis is sovereignty not legality. If we have not yet reached a universal moral law then if communicative action is removed from social integration then the factors that are highlighted in Foucault’s Discipline and Punish come into play.


Habermas notes that modern societies are integrated not only socially through values and mutual understanding but also systematically, that is through markets and bureaucracy, the administrative use of power. “Both media of systemic integration, money and power, are anchored via legal institutionalisation in orders of the lifeworld, which is in turn socially integrated through communicative action.”
 In this way, modern law is linked with all three resources of integration. Thus the law draws its socially integrating force from the sources of social solidarity through the public use of communicative freedom. However, institutions of private and public law make possible the establishment of markets and governmental bodies, “because the economic and the administrative systems, which have separated from the lifeworld, operate inside the forms of law.”
 The question remains if systems operate within the law, yet are separated from the lifeworld, do they have to be validated to be legitimate? In which case, the social integration that protects against the dissension that stems from the lifeworld is oriented towards three resources of integration two of which have to be validated separately to be declared legitimate. Yet through the law this constitutes the sovereign. The focus of Foucault’s studies, how do the discourses, the bodies of knowledge affect the sovereign, suggests that these two other systems separate from the lifeworld affect the sovereign to which the lifeworld through communicative action integrates, protecting against rationally motivated dissent.

Schecter notes that Habermas wants to promote an epistemologically grounded conception of legality and politics:

“Yet he restricts the scope of politics and communication to spheres and activities which cannot decisively challenge the tyranny of private interests that ensures the law remains in large measures a barometer of hegemonic forces rather than a potential index of legitimate epistemology.”


Aladjem also suggests that lying is a problem for Habermas’ discourse ethics, from both individuals and political regimes. Habermas’ ethics impel truth seeking even when the expressions are ‘false to the preconditions of communication’. Aladjem compares this with the truth telling ethical stance of Foucault, the lie is to the liar. From Foucault’s stance comes mutual respect amongst truth-tellers as opposed to a concern for validity, thus permitting both reciprocity and dissension. This allows the Foucauldian truth teller in a democratic arena to ‘agree to disagree’ as opposed to being compelled to some co-operative agreement. Aladjem suggests this is important because empirically in modern democracies the truth is seldom settled.


Dean argues that Foucault’s genealogies have a capacity to generate historical analyses that lead us to “reflect critically on the conditions of contemporary forms of thought and argument”
 Thus his genealogies of forms of power and government “can make intelligible the unacknowledged historical conditions of Habermas’ project of a proceduralist theory of democracy and law.”
 Thus Dean argues that looking at Habermas ‘reconstructive social theory from Foucault’s perspective suggests that law is transformed from a juridical system that is allied with the theory and practice of sovereignty to one that involves the regulatory functions of norms. Thus Habermas’ reconstructive social theory can be understood as having this transformation as its historical condition and misunderstands this set of historical conditions when providing a universal set of norms within law and democracy. Thus Dean suggests that Habermas is actively engaged in a project of normalisation.

Foucault argues that power is not centralised within juridical and administrative arms of the State, it acts on constituted subjects through discipline, it does not concern issues of obligation or consent, it acts to produce docile bodies:

“Instead of liberal-democratic rights and freedoms being means for the legitimation of a fundamentally unjust and unequal social order, they are rendered ‘found’ by the insidious mechanisms that operate at the level of individual bodies and ensure the docility and usefulness of citizens.”


In Foucault’s later work he focused on the development of biopower – or power over life – the development of which had the effect of increasing the importance of the norm within the juridical system of the law; law increasingly becomes interested with norms and operates more and more as a norm. The juridical institution becomes incorporated into a continuum of apparatuses whose function are for the most part regulatory. 

Foucault did not see a necessary relation between law and liberalism:

“Liberalism does not derive from juridical thought any more than it does from an economic analysis. It is not the idea of a political society founded on a contractual tie that gave birth to it; but in the search for a liberal technology of government, it appeared that regulation through the juridical form constituted a far more effective tool than the wisdom or moderation of the governors. Liberalism sought that regulation in the law, not through a legalism that would be natural to it but because the law defines forms of general intervention excluding particular, individual, or exceptional measures; and because the participation of the governed in the reformulation of the law, in the parliamentary system, constitutes the most effective system of governmental economy. The ‘state of right’, the Rechtsstaat, the rule of law, the organisation of a truly representative parliamentary system was, therefore, during the whole beginning of the nineteenth century clearly connected with liberalism but… the democracies of the state of right were not necessarily liberal, nor was liberalism necessarily democratic or devoted to the form of law.”


Foucault sees liberalism not as an ideology but as a practice, a normalising critique of government. The effects of liberalism became the founding of a society as a governable entity constituted through particular processes, laws and tendencies that depend on actions of free but disciplined subjects. The question becomes whether it is towards this practice that Habermas’ focus on social integration is directed?


Habermas argues that democratic procedures are the only means by which the legitimacy of rules in a post-metaphysical, pluralistic society. The legitimising force of democratic procedure is provided by the fact that such procedure gives discursive character to political will and opinion formation. Thus in reconstructing the normativity of law and democracy Habermas leads us the normativity found in communication itself.

Dean argues that in Habermas’ metahistory, rationalisation has both emancipatory and colonising dimensions in the lifeworld and system; rationalisation is emancipatory in that values and norms have to be increasingly justified through communicative action in a post-metaphysical world view, but the systems, economy and state, power and money, force closure on the discursive redemption of validity claims. From Habermas’ earlier work to Between Facts and Norms, as he moves from a siege to a sluice gate metaphor, as he according to Dean, sheds the last vestiges of Marx and moves toward a more liberal view, law ceases to be a symptom of social pathology, it becomes a bridge between the lifeworld and the systems.

This brings us to a problem for universal norms, if they are not possible, as Foucault questions, then how are universal norms possible? this is a problem in the sense that they are the basis for legitimate lawmaking and consequently receive coercive authority. normalisation is not simply, as Foucault points out, practiced on a passive population, it requires active subjects, but nevertheless it concerns both the identification of norms and the establishment of procedures for their identification. Thus in many cases what is normalised are not objects but language itself. this normalisation of language allows the reaching of mutual understanding about norms and standards.


Whilst Foucault provides the analysis of these forms of reason and practices that attempt to address the question of how to make subjects act discursively; Habermas cannot account for the very normalising powers that are necessary for the construction of the public spheres that will both legitimate the exercise of power and be capable of correcting pathological forms of political thought and practice.
 Dean charges that all Habermas can do is create “a kind of abstract intellectual technology that can act as a norm and generate further norms in a rationalised world drained of value and threatened by the imperatives of economy and state.”

Conclusion

Habermas sees an aporia in Foucault’s work, one he saw in Adorno and Horkheimer, yet perhaps he has created an aporia of his own? Habermas laid the blame for the aporia squarely at the feet of Nietzsche who he claimed was unable to discriminate between morals and as such was unable to discriminate good and bad forms of power. A problem he also saw for Foucault in what he believed to be a totalising theory of power, a problem that led Habermas to the charge of cryptonormativism. But if Foucault’s critique of the rules of discourse that leads to a conception of them as rules of exclusion has any worth, it creates a problem for Habermas. It affects the language of the discourse and this language is that which creates Habermas normativity that underpins his discourse ethics, the means to his universal moral law.


Habermas charges Foucault with many criticisms, amongst them presentism, relativism and cryptonormativism. I have included arguments that suggest that these criticisms are misplaced, a misunderstanding of Foucault on Habermas’ part. Foucault sees himself as continuing Kant’s project as a reflection on today as difference in history, which Habermas interprets as instrumentalising the past for the needs of the present., yet it is argued that Foucault views this as an historical understanding of how subjects are constituted and constitute themselves ; he admits to being relativist but one who understands his place in a complex of power relations, not one who sees himself as occupying a special place outside of history; Foucault’s hardest argument is explaining the charge of cryptonormativism - ‘why fight?’ - he seemed to have  taken the objections on board, but in defence can only offer a technique, that of an ethos of thinking and acting differently, whose action as a form of self-constitution is stunted by asymmetrical power relations; those of domination.
Another argument of Habermas’ was that Foucault paid to little attention to legal aspects, this was due to Habermas’ conception of moral law. Foucault discriminated between disciplinary power and judicial power, and saw sovereignty as the issue as opposed to consensus and obligation. A distinction that perhaps Habermas should have taken into account. In fact although Foucault did not entirely dismiss the juridical dimension this is perhaps an area where both could have learned from one another, and that combined, this area could be basis to move beyond the debate.
Habermas, though in his criticisms of other post-metaphysical critics of  subject-centred reason lays down a challenge for himself, that of providing a superior way out of this perceived aporia. For Habermas the base of his theory was the lifeworld in which speech acts were located and drew their responses from towards a rationality that manifested itself in communicative action. This is based around his decentred world view, the subject who orients himself towards truthfulness, rightness and truthfulness of intention. But this is the area that creates a problem for Habermas as he sees communicative action as prior to the system, which as we have seen affects the lifeworld, in colonising as well as emancipatory ways. But Habermas is not intending to replace language games as perhaps a Nietzschean perspective on his communicative action would require, but just its religious and metaphysical grounding. Habermas instead turns to his principles of discourse and universalisation – (D) and (U). This is however one of the major clashes with Foucault, it is Habermas’ attempt to universalise moral law that is the problem. For Foucault there is no escaping power relations and the ethical task is to reduce domination, communicative action free of power relation is a utopia.
The question is whether Habermas is wise to discredit Foucault? In his own work Habermas tries to go beyond Kant with his communicative rationality, beyond the subject. To do this he relies on the decentred subject, the decentred world view being not too dissimilar to Foucault’s practical systems, which questions how far their respective methodologies are split, as was shown earlier for all their differences there are also similarities between Habermas’ critique and Foucault’s genealogies. Whilst from Foucault’s practical systems the axes; of knowledge, power and ethics, Foucault concludes that it is domination resulting from asymmetrical power relations that is the issue; Habermas relies on the decentred subject operating in a decentred world view that is obligated to a universal moral law obtained through communicative action. It is argued this view is less critical, less reasonable, historically contingent and utopian.


However Habermas uses this decentred world view in his reconstructed social theory focusing on law and its application in democracies. For Habermas the purpose of the law and communicative action is to arrive at a consensus and to ward off dissension. This consensus would be impossible to attain through language oriented to mutual understanding if it was not for the lifeworld due to rationally-motivated dissent. This suggests that the constitution of the lifeworld is critical to the project. But the constitution of the lifeworld is kept vague (deliberately?) by Habermas, who views it as unproblematic and unanalysable. Yet from Foucault we can surmise that this lifeworld is at least historical. From the lifeworld and through the use of discourse ethics in communicative action, Habermas aims to reach a universalised moral law, but this law has a coercive authority. Thus we have two leaps of faith to take into account; that the kingdom of ends is legitimate and that the lifeworld is valid. This is especially important as Habermas views the legal system as taking away the burden of social integration. Yet we have the problem of the colonisation of the lifeworld by the system, this suggests asymmetrical power relations within the lifeworld itself, from which this legal system gains its legitimacy when unburdening the population from their communicative action obligations of social integration. It creates a sovereign that has elements that have not been legitimised by the methods that Habermas explicates. This would suggest Habermas’ legal system is still hegemonic. Habermas in his turn to liberalism, introduces a form of normalisation that becomes inherent in the very language of communication.
Yet if Kant’s kingdom of ends is an ideal worth pursuing, although not without constant critique, this does not mean Habermas’ communicative action needs scrapping. Habermas does take Kant forward, and opening up a moral reckoning to an open and inclusive discourse is, perhaps, an ends worth pursuing itself. But perhaps dismissing the genealogies of Foucault is a mistake. Foucault’s ethos of thinking and acting differently is also an ends that is worth considering, although perhaps it is just a means, and it may be cryptonormative, however Foucault is perhaps right to be cautious of universalising a moral law via consensus when the means to that consensus has its own share of asymmetrical power relations. Before we even consider the possibility of a universalised moral law the effects of the system upon its inception have to be understood. To get out of it’s closed, exclusive and coercive asymmetrical relations would require an ethos of thinking and acting differently, a form of truth telling that allows dissension but that is put to critique itself by a discourse invigorated with communicative power through communicative action.
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